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APPELLEE'S BRIEF 


JURGSDICDION 


El econorvondecweel any Mas Invoked 7hne 
JUtieGieliCnmon vthussiCourtwinder Title 28, United States 
Code seceion 2255, hich males au@imimale order in a habeas 
Comiis irecceOdaneweeyilewable im thewCourtr of Appeals 
ViGeM a Cerbilmlcawe O18 predate "eamsee has iWseeued . 

STATEMENT OF THE CASE 
A. Proceedings in the state courts 

Ppt wes COMVICGoe In tne Superior Court 
Sm whew ovateowos Cllitornia, County Of Ssamta Berbaray of 
lieder in the tirst degree! (Cal. Ben, Code § 187). 
Pursuant to the verdict of the jury, a sentence of death 
was imposed. On June 3, 1966, the Supreme Court of 


CalttOmhea Unein@uslyratiimmed tire judgement. Peoples. 


Tose Ce Cal aed Gom, Aad SP 26633, 51 Cal. Rotr. 4417. 
The United States Supreme Court denied certiorari to 
review the judgment on January 9, 1967. Talbot v. 
CMnGiommaseioey eCt. 729. 

On February 1, 1967, appellant filed with the 
DUMeeiemoeUlry (On Califormia a petition for a writ of habeas 
COmelis, Une Vermmutonewas denied without opinion on 
February 8, 1967. In re Talbot on Habeas Corpus, Crim. 
No. 10803. Appellant sought a writ of certiorari in the 
United States Supreme Court to review the denial of 
habeas corpus. Certiorari was denied on June 12, 1967. 


ialiperey, Caleitorniiage 35 UySiL, Week 3438. 


ie eee oes Mi pune eceral courts. 
On February 14, 1967, appellant filed in the 


Upecomoacaves Drstrucy Couru, Nortvigern Diletrict of Cali fo@mena . 
Cle euro TOs Wry ol Maieds corpus.  Walbou v, Walson, 
No. 45649 (N.D. Cal.). After oral argument, the Honorable 
riovVve te suid, Umiwed Sseaves Bistricy Judge, issued an 
order denying said petition on February 23, 1967. On 
said date, appellant filed notice of appeal and Judge Burke 
issued 2 Certificate Ofmpmebable cause. 

On February 24, 1967, this Court issued an 
Order direeting that pwao@eedings on appellant's apmeal 


Be Hevd in abeyance Pending action by the United States 


Supreme Court on appellant's petition for certiorari 


which, as noted, was denied on June 12, 1967. 


STATEMENT OF THE FACTS 


Diemer e ame Summarized in the opinion of 


the California Supreme Court, People v. Talbot, 64 Cal.2d 


Sole) Pe2dNGes, SieCalRptr.4a7 (1966). 
APPELLANT'S CONTENTIONS 

Evo ella tess br veneempiewT Oo low ing 
Cheap eea ll withe disclaiming any intention of 
CHeAiiie™ Game a Ane the petivion below: 

i Site Sie was wetven now svancards 
SUmeciIe> ll wine = exeremso wom ips GiSCretlLon to 
Elune GCeath or Nire imerisonment. 

2, (We wroeseenutor SsWecested to the 
its decision as to penalty should be based in 
an inf lammaven pho togmainl. 


3. The Supreme Court of California 


contentions 


wey ines o Ther 


for ive 


impose 


jie sulest 


ary on 


failed to 


apelyethe harmikess=ernorvstandard of Chapman v. Caliiternia 


to appellant's claimed errors in regard to: 


amesinles2 Seatechwand seizuine; 


pe Geese To .sive mansiauchiver 


iis Hee ulomls:; 


©. Prosecqutotial comments. usen 


alee! lait MS failiuive vo produce 
witnesses who would testify 


to his remorse, 


SUMMARY OF APPELLEE'S ARGUMENT 
ae Mile aosencee oT Se vandards to guide the 
jtiey "s decison ae to “hoiee of wemalty raises no federal 
question. 
ie Metpeerecutorms areument andethe introduction 
Ol Sime plaoteograph reterrea to therein did not work a 
Convener due™process:. 

mm. Whe Calkwtorniae Supreme Court properly sculed 
that appellant's claims of error are without merit and 
properly applied the applicable nonfederal harmless-error 
ime, 

ARGUMENT 
iL 

THE ABSENCE OF STANDARDS TO GUIDE 

TE URS BECT SIG 5 TO" CHOICE 

OF PENALTY RAISES NO FEDERAL QUESTION 

Appellant: COrree uly Newesm tia, wader Calidiornia 
DESeCCUure  VilemenOluce Gi gpenmakty torbe impesedaq on one 
convictedver fimseadesgreewmurder is MWeftieto the absolute 
CiSeCrevlomeleune jUiee Wandene Swandards are provided 
Dywsvavuve MOrethe wury s=cuidance, Cale Pen. Code 
§ 190.1. But appellant's contention that this procedure 
i WNCOnSstivuLlOnaliy vague or ovherwise denies due 
DRecCess TSPavenuly Withoue meric, as"ulndce Eurke properly 
hema 


ie game avvack was levelled against a Similar 


Su vUle Of BMOvter suave and flatly rejected in Petition 
Gpwigee, 29) Pea 556 Ga Cir. 1961). But appellent 
New Wigese That thites discredited claim has been given new 
life by thee me@entecase of Glaccto vy Pennsylvania, 
382 U.S. 399 (1966), which held void for vagueness 
Cea veve rata tle Wemnittingsa jury to tax costs to a 
Comendant Mapebaswacquatmed.of a criminal change. Lhe 
holding thus has no relevance to a statute permitting 
a Vitter, Vet heut beanoceboundmoy fixedeguidebines, to 
ceeeaiene sve imtsament to be sumfered by sone duly 
found guilty of first-degree murder. The Supreme Court 
exerecsoly Staved tha: 
"In so holding we intend to cast 

Wo deubt whatever on the constitutmonality 

Of Une iettled practice of many States 

Go leave" TO Msiemes fT iieiniavdetendants 

Sey On acme iene power TOs 

DOTS hinent Hwieeltinn Legerinwepimeseribed 

inmiases, " lide atedO5 n.d. 
Tiss POOtMOweNWas) reegemialy CcCigedawith approval aa Swemcer 
v. Texas, 87 S.Ct. 648, 652 (1967). We are willing to 
take sche: Uniitedwstaves Swereme Court at its word: So 
were the two courts which have considered appellant's 


Clean the lieht of Giaccio,, See Maxwell v. Bishop, 


257 Besupp, (10, 7l6el17 (B.D. Ark. 1966);.Peeple v. 
Seeuverle Seb AC. 46/, 374; 420. Ped 217, 221, 54 Cal. 
Rptr. 745, 749 (1967). 

hetew Bases from the historyeof the death 
emgenivy 11 Calkatenmiia wall] bear outethe observationeof 
ie coumeiediae Petition of Eensty suprage2Q4 Fred 556 
(ea Cim. 166i), thate-veésmims ine the jury the discretion 
as tO impos teonmoe! Pemellty, WaviteuG faxed "standards, is 
in all probability more helpful to the accused than 
Hie tmoe NC Comemoeccoum@eo Or (prov Mens Standards. Until 
the 1874 amendment of Cal. Pen. Code section 190, Amendments 
bOmvhne California Codes, 1873-74, mw. 457, a conviction or 
iirst-G@errec murder automatically required imposition 
of the death penalty. From 1874 to 1956, the notion 
eemarenuly Mersisted thiat tae deavhn penalty was presumptively 
ier sitealiweases of Tiitst-degrce murder, and iat Gace 
WUGy  sneuld impese 4a Ssenvence of lite imprisoameny only 
ci pe steould find eyadence Of Exvenuaving Or tMivigaving 
Haets Or Circumaveances. Inholding erroneous am instruction 
to this effect in People v. Green, 47 Cal.2@d 209, 302 
Eee oN s07 (Oro  etnes@alivornia Supreme Court, Melying 
I wari Moon decisions Or the United Swates Supréme Cour 
Stating similar views, devermined that, in order to atford 


maximum protection to the defendant, there should be no 


Puseenierively comrece penalty, aad the jury should be 
ieee CoO Mleese citmer ~enalvy without being restricted 
Dymewecrnalily=-iampesed standards. This procedure, which 
gives the jury free rein to exercise mercy, rather than 
acherestO Tihemdenands~oresibriict justice, can only work 
COe Une Denicwms, CiMeme convicwed of firstedegree murder. 
aL 
THE PROSECUTOR'S ARGUMENT AND THE 
SOR Ueno) OF dak PHOTOGRAPH 
REFERRED TO THEREIN DID NOT WORK 
A DENIAL OF DUE PROCESS 
Mpellant eenmplains of the introduction of a 
poowesraph of the victim's body, which he claims to be 
hiimlemmavory. Wie Calivormia Swereme Court met this 
Clean by Overs tee ene Gietal @ourmy acred within ius 
Corer on tec ev min ine Fhethter = the probative value 
OL Uae lao Sirsa OvhoiwS Wein) eho, jvorss) 10 Ike joist jiielatre teh al 
Ciiecl Cl ewroeemagcstom, and thay tune ono vecranh 
Wels tr cllevane sane actmisicsipile Vo snow lie clireumsvances 
Gi eite Crime andwiaeus in agereaveavion of theweenalty . 
Beepke, Vv. Ualibem. 64 Cal~2a Gol, 706, 708, 414 P.2dq 633, 
oe eee Cen Gr eM ie 7 1238 (1066) 
Pere Gl Cineie Ines Tea recy Iolo Mee se" Maree ice clang 
tiproedmMeczilon Of allege@ly inflammatory photographs in a 
euabe trial ragses any federal question, But at his 


ijieibwwemce, Vhe pheovosraph in question was obtained and 


ited eed >with the Cemrt below. Judge Burke examined it and 
Guweced Of apwellani™ convention in the» following 
Werds, té@miad om Page 2 of his Order: 
"Petitioner next claims that an 

siege aainidiemneiory pheteonaph of 

the victam's body denied him due 

preocess= dim viléw of the state 

Cottier Tindane that thespiroba tive 

value of the photograph outweighed 

Ci Prenu@wee resulting fren their 

introduction no federal question 

ire @ecsenved, "Chavez v. Dickson, 

SOOT e2a 727, 720 (960)... Further- 

more, an independent review of the 

PlLte see ougd. reveals what ache 

photograph was relevant and that 

the probative value of the evidence 

warranted its reception into evidence." 

The photograph in question, along with the complete 
Umit pransCGimigeso@hasmbpeen) lodacdi withebhkea Comm, Am 
Cxemimationeet thempaetoscnaph willediselose that, while 
by no means pretty, it was hardly inflammatory to the 
point of amounting to an arguable denial of due process. 


The numerous wounds apparent from the photograph could 


Reese revOplindikealLenomeim devermination om thespart of 
eeepc YOmeistecs Gievdeatim or his victim, and would 
Pius weenie ey hempNOteamenn Propervevadence im M@eeravatiion 
Clim enemecnowiny  SYAlL Sune Sememrime, the photograph could 
have been helpful to appellant. As appellant states, 

"The degree of frenzy evident by the wounds depicted in 
looong clam, indweave vie kmlilerewas not within hws 
senses when he killed... ." (AOB 4). If so, the 

OMe TOs Was evidence Of mWemtal illness noteamounting 

Pom lecel ineeanity, anidmwould thus tend te; militate against 
Une @eath penalty. Compare Ansecher, The Trial,of Dr. 

de Keaplany (1965), Pe@SCounting vee Tameus Wurder trial wherein 
the jury imposed a life sentence on the basis of evidence 
Oimentegneorles isl ligesis:. 

Poecull “evenus, “ene lssmie of Vehe photograph’ s 
admissibility has been thoroughly explored and determined 
adversely towappeliiant ineprevious state and federal 
proceedings. We submit that, on the basis of 28 U.S.C. 

§ 2254(d), and traditional principles of appellate review, 
tere iS MOT pasts tor overturning the determinations of 
the California Supreme Court and the Court below. 

ASO wWirwouvm@ierit 18 appelizmi"s convention that 
tae Presecuuor"’s argument, Ureine the jury to base its 


décision, inwpart, on the photograph in question, denied 


CMGMe@ceae, Tiere was nowobyection to this argument at 
Wows “oe teem vine l “court themefore had no opportunity 
to rule on its propriety. The Supreme Court of California 
properly ruled that the argument "falls within the purview 
Ommoectuien NSO My reierive™ tom the circumstances surrounding 
the crime and matters in aggravation of the penalty." 
Peomile v. Welivou, CO "Caligad SOR, 7, 44 Py2a633— "646, 
Sire a! Mapes ty so 1 NeGe). ~Appellaat's contention teat 
the argument affected the "impartiality" of the jury 
(AOB 5) is mot well taken. A jury's "impartiality" or 
The back thereof depends upon its preexisting attitudes 
SMemoOoOlLinons, “And snose™ deve vemwed a5 a result of marvvérs 
Dement tO the jum, Ss avvenclon orheryise than through 
Gees Peescenilatromeot evidence, “whenargument of counsel, 
cde Nem eiiaweits ole the coum. lterelates tovthe jury's 
abiiesiy To“weageh fadivdiy, based upon lis “preexisting 
attitudes, the evidence and arguments presented to it, 
Oech io Myo very marmurce mot arreered by vier evidence 
and arguments themselves. 
JEILIE 

Loe CALIMORM A “SUPREME COURT PROPERLY 

RULED THAT APPELLANT'S CLAIMS OF ERROR 

ARE WITHOUT MERIT AND PROPERLY APPLIED 

THE APPLICABLE NONFEDERAL HARMLESS-ERROR 

RULE 
Appellant contends that the California Supreme Court 


HOUMemUMmeste —Sigkors in hve trial Buc arrinméd despite vhem, 


dus 


ee  irompnemstavemetandand of harmless error, rather 
than that subsequently laid down by the United States 
Stprene) Commpmin Channa v. Calwformiia, 87 SoCt.-G2y (1967). 
Eieee@etomWacmeUeomy nO errocsioumer by thesCaliformia Supreme 
Cour: Ogle. ineeny “even, "ano laicataon or the stave rather 
Piet edetcal Standard or armless errorwwas proper. 

pope lilanvy claimng thaw the California Supreme 
Court held that the admission of certain evidence, which 
Soca Clasims wes the weroduct Of win illegal Searchmand 
SP eegiiccrmaies harms so ecriror, Tas isgtnotv correct. Wwe 
imc Ore) Gpemeco thay agoolice OMfucer bad examimed ampellany's 
Cite mecleovsauireonepale and coseivcd blood svains om tie 
trunk. On the basis thereof, the vehicle was impounded, 
oil et mkt iS Paice Sealed enicmiedicl Tor Leer 
SCmeMtait Cc Cremation.  Thiswexamninavionmdisclosed 
Cetmvainvevildenee ineyhe THUniewawchmwaswadmubvedmat trial. 
Laie Calan rane sSsupreme Coury, “ae uilng onmene ass umprlon 
that a warrantless search had been made, determined the 
Secamwen wo Oe jessie sinc was syooSIeleiaiw = laevcl Welkiecl Siow 
Obeecrl One rnere to. and sobeerved "that, in any evenu, eppellanty 
hea nev shemn serejudice frome its admission. People v. 
emp ot aot Cals2d 60g. 708209, 29 P.26P633,. 644545, 51 
Cal sRour. 407, 4238-29 (1966). The détermination that the 


Search was proper was subsequently vindicated by the 


dj 


United States Supreme Court in Cooper v. California, 87 S.Ct. 
788 (1967), which held that a properly-impounded vehicle 
ie even ine=une aecenee of a warrant, be searched for 
emmeence Olam OMmemoe relaved to the reason for its 
temic anmoundea, “Because or the DPloodstains found on 
Uremeoetertor Of “thewvelicle in the inevant case; there 
Canc. nO deuou untae tl Was Properly impounded . 

As noted above, the California Supreme Court 
apparently assumed that the search of the Chevrolet was 
fede WivnouG a Warrante, Since the mecord Tailed to indueave 
VUNG amWwerveamy Mad been Obtained, This is explainable by 
Uieniact Ulau cvm@ere Was NO Olbgjecvion vO che Search and 
ace eneaecOnsequenvuly no mMecessiLy fer the prosecution 
VOMNDMOGUCe Warranvs. Ely tMeme=acuualMy were warrants . 
Attached herewith, marked "Exhibit A" through "Exhibit F," 
and incorporated herein by reference, are certified 
Copies of Varranve, TOsetner with SUPpOrling arirdavits, 
Pou. . “nd Invenverires, WhercCh aueunorized searches OF 
appellant's Chevrolet and a 1960 Rambler also owned by 
him fOr vie tvems OF physical eyidence the admission of 
Verein ie Now ascuems as error, “nis Court may take 
(CMe Aree ol Lilese GoCuMmenLS. ce JOMeS Vv. AvuOumey 
General, 278 F.2d 699, 701 (8th Cir. 1960). These 


ivetiaware lisiced in the Talbov opinion, ol Caled 2 tim (0S —090), 


ve 


J Pe Cwanc “OWS, Se GdleRetr. at 429. 

These warrants not only show that the search was 
Wiaguestionebly wadid, bmt demonstrate why there was no 
ie. Of ilieoel search and seizure reised at. trial. 
iis. any Guee tien Of a misapplication of the harmbkess 
error PUle is irrelevant. Also irrelevant is any question 
Cviieavheis, Wy Heiitingetosebyect to the admission of the 
eomeiemee, appellant deliberately forewent the privilege 
Cle sce el ayo enchie eke Cw hals SSicorrcheand seizures claams» in 
Mie wSvavercourts, wiwhin thesmeaning of Henry v. Mississippi , 
Somes. 843 (965) Thetoquestionearises only whem @ 
ce ovemecourlL  opeliles Ts CoOnLenpeoramecous=ob ject iongrulle as 
aPoroUmemrorstal luresvoconshider the claims.  HeirGy tite 
Cols Orume Simgreme Court, despite Ghe absence of an 
Genicctven, not only considered the claim but properly 
aol TOM anTaeut meri v.. 

Apel lemt aext contvemds thar the California 
Supreme Court applied an impermissible standard in holding 
tee tanluee Go 1gmve his cequesred imsitruetionsson manslamwanter 
Gemee harmless cigror.- lnigithe fibestepliece, theaCalatornia 
olomeme Court didemot hold the failure toebe error, but 
Gemlisice Te (consider thewamsument onstihessreund 1a ilumesto 
Pave Qhemhiseruetens could not have prejudiced aie e | lara. 
Pegpie v Sialibet, Glecalmede6Ol, 7ldpe414 P.2d 633, 


we, 5) CalQherr. 417, 230 (1966). In the second place, 


ie 


Tie Clenimedwemirorewas purely eme of state law. See 
Beulisen Vv. meme, 3598F22d 508 (10th Cir. 1966), which 
Weld that an vemrer in failing to inetruct on a Lesser 
de ree Ot momeder does met raise any fédéral question. As 
Smavess in Chapmam, Theseplication of a state harmless= 
error rule is, of course, a state question where it involves 
only errors of state procedure or state law." 87 S.Ct. 
agu826.. 

iiuPpmnery there was =nowerror under state law) 
ie ers olvappellant's claim is that he had presented 
Smdemco Ol dinenvehecd= mental capacity to harbor malice, 
the mental state necessary to commit murder. It was held 
geverstole Error CC reluse Imstruetiens that sweh evidence, 
ie oelreved, would Cnvit lewan aceused wo 4 vemdicy oF 
manslaughter, in People v. Conley, 64 Cal.2d 310, 411 P.2d 
911, #9 Cal,Rptr. 815 (1966). It has never been held, 
DOMewer, WlaussUCcn iS veil OnSs TUS T We teiven sua Spente. 
iimevneMins taint weaise ,salimof  thesmanslauchter instructions 
PeTUseC 25s SSy Cum ce jose: Ml wlancowil eam on wee Clee is 
imgeinisicraipt: os lb sal lebemnoted that theyrall relate to 
Veltiiveory Hanswavenver, whreneumder California law is the 
Ualaweul iil line "er ater witneutwialice, committed 
Upon 2 SUdGemequarrel™ormicar OF Session? "Cal. Pen. Code 


§ 162. There was absolutely no evidence in the instant 


web 


Cage showing sor vemcding, to show that the crime could 
COnstituve voluntary manslaughter undér this definition. 
ine wyee Cummamciiamebver of whaehwappellantmeclaims he 
PrOdues( MovGenes Si eoOnemnOteemecherecognizeduby statute, 
PUT eens “by eiUCwomolegeoisions, sucheeseComiey. Assuming, 
aGevendO, tay itemieht havesbeen appropriate to give 
imiSstEUuctionsmot wane Kind approved inu@onley, to the effect 
Ula vapor! TU lemem ts Memva ls tare musnt Haye een SUch as To 
Peeve, Mie one orvoring malice; no such instructions 
Vee eomtrcGmesven., ~NMSrerore sepeClltioOger canmovu chao servor 
ie ieieliire tOmeive tigen. 

Mopellant's last contention is that thee prosecuter 
commented upon his failure to produce witnesses who would 
Testmiy tO his memerse, that thas comment violated Gritfin 
Vico engiens S30 NUNS. 609 (1965), anclate: ues Cale tome. 
Supreme Court held this comment to be harmless error, 

Tin OMieappaAnicelheomChawmanemile. In the fissstieplace, the 
Cainhorniawsupreme Court held shiis: moatoto be error ateall, 
much less haig@iiessscrmer. dinate see@ond place, appellant's 
assertion that the comment violated Griffin was properly 
answered by the California Supreme Court: 
"Defendant complains that the 
Remark COnsiastUvedea ‘Comment on his 


femme “tO testinty, im that the 


ioe 


Witnesses whom he was supposed to call 

would testify to what he told them. 

The remarks were, however, in terms 

of how defendant appeared and acted 

and were remote from an intimation 

tee detemoaant himnselr should have 

Peseiimeds” Peeple v. Talbot, 64 Cal. 

Pa 691, 7le, Werte d 623), 9647, 51 

Caer, ny eos ( VOGG)\s 
Indeed, we are unable to see how comment on an accused's 
feailmme to produce evidence of self-serving hearsay 
Sea cemeoles Made tO OCUhems "am Der eensidereca tO impinge upon 
Mie privilege acainst selina tl Om arieaua ln CMe imleein ling 
ChaGiinraym ine “le tier ancmieeirit |’ of iGiggehin 18 “tae 
Comemy UEC eauaccUse@d'S benluie to Gestiiy has the elmecy 
Ot imadvicimis himmtO vale vine StendwandminMemeby waive hits 
Pelvis aceinsy seli-lmerimimavion. ne Comment in vue 
iP wee Case wCOUNld Men Comcemvyaoly MayeNsuch aneertect . 

Awe l lenny as daieieaved vaat hte will rely on 
ic Srsmemivse Drtesemred In his Points and Authorities in 
Support of the petition below as his argument in support 
Or COmre milena Malscoubelow but moe birveted in thas 
Coury. Clr Of Tairness, appellee will similarly rely 


Cpe ewe Oinvs and AULhOriITmwes In Ssupm@ert of the meturn 


mG. 


Devow oe his diiewer CO these conventions. 
CONCLUSION 
iiecem ewe NOmmeri? ingaeoellant's contentions, 
Vem (ecm Sreguesy tat Ghee Order denying the writ 
Oe Bi aerial 
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